F.No.A.12013/39/2013/A2/ARW
GOVERNMENT OF PUDUCHERRY
CHIEF SECRETARIAT
ADMINISTRATIVE REFORMS WING
8580858085

Puducherry, dt: 12-11-2013.

" LLD.NOTE

Sub: Judgement of the Hon’ble High Court of Delhi in the matter of (W.P.(C)

3660/2012), in respect of Right to Information Act 2005 -
Circulated for inform:s}tion—Reg.

Rel: O.M.F.No.8(1)/2013-CC dt.10-10-2013 of the Deputy Secretary
(RTI) Government of India, Ministry of Tourism (RTI Cell)
8u868s

Adverting to the above, a copy of the O.M. cited along with the decision of
the Hon'ble High Court of Delhi in the W.P.(C}3660 / 2012 & CM7664 /2012 (Stay)

dt.13-09-2013 (RTI Related) is communicated herewith, for information and

gutdance of all concerned.
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(PANKAJ KUMAR JHA) o
ADDL. SECRETARY TO GOVT.(ARW)

To

1) All Secretaries /Special Secretaries /Additional Secretaries to Govt.
2) All Heads of Departments /PSU’s/Local Bodies
3) All Secretariat Sections

O\q/Copy to

The Private Secretary to Chief Secretary, Puducherry

Tee Rogisbnn of co- openive docsdlie, Pucdncherry
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- HIGH COURT MATTER

o o v o LLCREVETT F. No. 8(1)/2013-CC
MR mmmCHEF*E“ /3 Government of india
| e AR oI \ Ministry of Tourism
. 77,5?'/ ) A (RTI Cell) .
, 19“01/ T \5‘ C-l. Hutments,
: | R I Dalhousie Road.
b L\ﬁﬁ&u\-l\;j New Delhi-11001 1
I—_ Date: 10.10.2013
QFFICE MEIMORANDUM

Subject: Judgment of the Hon’ble High Court of Delhi in the matter of [W.P. (C)
3660/2012] - in respect of Right to Information Act, 2005.

*- In the matter of W.P. (C) 3660/2012 the Hon'ble High Court of Delhi has

directed the Ministry of Tourism to circulate its judgment on this petition to all the

/ CPIOs/PiOs of the Govt of India and other Public Authorities for information and

12 ' guidance. Accordingly a copy of the above said judgment is attached herewith for

A a ( A RJlﬂ) informét*ion and guidance of CPIOs/PIOs of the Gowvt. of India and other Public
Authorities.

T

-

2. The Ministries Departments of Gowvt. of India and other Public Authorities are
irculate the above said orders of the Hon'ble High Court to all the
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Wb Deputy Secretary (RTl)
To,
e3patched ON | et . L .
e ey 11€ SeCTEtArIES Of all Ministries/Departments of Govt. of india.
2. Union Public Service Commission/Lok Sabha Secretariat/Rajya Szbha
Kz s Presidenl's Secrelariat/Vice-President's Secretarial/Prime Minister's
o Office/ Planning Commission,
IS 3. Staff Selection Commission, CGO Complex, Lodi Road. New Delhi.
4 Office of the Comptroller & Auditor General of india, 10, Bahadur Shabh
Zafar Marg, New Deihi.
5. Central Information Commission/State Information Commissions.
Copy to: Chief Secretaries of all the States/UTs.
AN The guidelines contained in the Annexure apply mutatis mutandis to the public
N authorities under the State Governments/UTs also. Accordingly the State
- ; A Governments/UTs may like to issue similar guidelines for their public authorities also.
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P, . Deputy Secretary (RT])




* N THE HIGH COURT OF DELHI AT NEW DELHI
Yo | Date of Decision: 13.09.2013

W.P.(C) 3660/2012 & CM 7664/2012 (stay)

UNION OF INDIA
..... Petitioner

Through:  Mr. Neera; Chaudhari, CGSC, Mr. Akshay
Chandra and Mr. Ravjyot Singh, Advs.

VEeISUS \

VISHWAS BHAMBURKAR
..... Respondent

Through: respondent in person

CORAM:
HON’BLE MR. JUSTICE V.K.JAIN

JUDGMENT
V. KJAIN, J. (ORAL |

The respondent filed an application on 1452011 with the PIO 1n the
Ministry of Tourism, PSW Division, seeking an authenticated photocopy along
with the file notings of the Project Regort for Development of Ayurvedic Health
Resort and Herbal Garden at Vagamon, which was submitted by the Department of
Tourism, Government of Kerala in December, 2005 and was bearing file number
426/D(CN) dated 20.02.2006.

2. In his reply, the PIO stated that the said project report had not been recerved
in the Ministry of Tourism. Being dissatisfied with the reply furnished by the PlO,

S L aemEE e —'—h-n,—rr——ﬂ
= . A x - — ——— e e ——

—

WP (C) 36602012 Page 1 of 7




the respondent preferred an appeal before the First Appellate Authority. The
tollowing was the order passed by the First Appellate Authority: |

“The noting initials on the cover page of the Project Report
produced by Shri Bhamburkar suggest that the Report was
received 1n MOT. However, since it is only a photocopy, its
authenticity cannot be taken for granted. CPIO & Asstt. DG
(PSW) is directed to make a thorough search for the said
Project Report and records pertaining to its receipt and
movement 1n the Ministry., If the Report is traced, its
authenticated copy will be supplied by the CPIO to the
applicant. If the Report is not traceable, but records are found
which confirm that the Report was received in the MOT, a
report may be lodged with Police regarding the missing
documents. An intimation to this effect may then be conveyed
to the applicant by the CPIO. In case neither the Project Report
nor any records of its receipt in Ministry are available, the
applicant may be so informed by the CPIO. Action has to be
taken within 15 days”.

5. Being stull dissatisfied, the respondent preferred a second appeal before the
Central Information Conunission. During the course of hearing before the
Commission, the appellant produced a photocopy of a +report purporting to be
signed by Department of Tourtsm, Government of Kerala in December, 2005. The
atoresaid report purported to be signed by various officials. The P10 confirmed that
the signatures of the then Joint Secretary Mr. Amitabh Kant and Director Mrs.
L.eena Nandan. She, however, stated that there was no trace of the said Report 1n
the Ministry nor any other relevant papers were available to indicate the presence
of such a report. The Commission, therefore, directed Secretary, Ministry of
lourlsmm to inquire into the matter and send his report to the appellant and the
Comnussion. In this regard, the Commission dbseﬁred that either the P10 or some
other officer could be hiding the information or the report being submitted could be

lorged or 1t could be a conspiracy by which the report and all associated papers
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were taken away from the Government. Being aggrieved from the order of the
Commusston, the Union of India is before this Court by way of this writ petition

4. Vide an interim order, this Court directed the petitioner to place on record
the tact finding report of the Ministry of Tourism, Government of India and also
directed that copy of the report be provided to the respondent. A perusal of the said
report would show that the officer who conducted the said inquiry reported that
there was no documentary record in the Ministry to show that the original report
was recerved in the year 2006. He concluded beyond reasonable doubt that the
original project documents on the subject matter was not available in the Ministry
of Tourism. However, the said report does not indicate that any attempt was niade
to contact the then Joint Sccretary (T) and Director (T) whose signatures on the
photocopy of the report were admitted py the PIO before the Commission, to find
out when, where, and in what circumstances they had signed the documents
photocopy of which was prodﬁced before the Commission. In my view, 1t was
tncumbent upon the officer who conducted the mquiry into the matter to contact the
above referred officers and inquire from them about the aforesaid report, betore
taking the final view in the matter. There is no explanation at this stage as to why
no such attempt was made. The impresston which I get in these circumstances 1S
that the pctitioner somehow wants to avoid a proper inquiry in terms of the
dircetions given by the Commission.

5. The learned counsel for the petitioner assailed the order of the Commission
prunartly on the ground that the Right to Information Act does not authorize the
Commuission to direct an inquiry of this nature by the department concern, though
the Commuission itsell can make such an inquiry as it deems appropriate. Reference
i this regard is made to the provisions contained in Section 19(¥) of the Act. A
careful perusal of sub section (8) of Section 19 would show that the Commission

has the power to require the public authority to take any such steps as may be
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necessary to secure compliance with the provisions of the Act. Such steps could
include the steps specified in clause (1) to (1v) but the sub-section does not exclude
any other step which the Commission may deem necessary to secure compliance
with the provisions of the Act. In other words, the steps enumerated in clause (1) to
(iv) are inclusive and not exhaustive of the powers of the Commuisston in this
regard.

6.  The Right to Information Act is a progressive legislation aimed at providing,
lo the citizens, access to the information which before the said Act came into force
could not be claimed as a matter of right. The intent behind enactment of the Act is
0 disclose the information to the maximum extent possible subject of course to
certain safeguards and exemptions. Therefore, while interpreting the provisions of
the Act, the Court needs to take a view which would advance the objectives behind
cnactment of the Act, instead of taking a restrictive and hyper-technical approach
which would obstruct the flow of information to the citizens.

7. This can hardly be disputed that if certain information is available with a
public authonty, tliat information must necessarily be shared with the applicant'
under the Act unless such information is éxempted from disclosure under one or
more provisions of the Act. It 1s not uncommon in the government departments to
cvade disclosure of the information taking the standard plea that the information
sought by the applicant is not available. Ordinarily, the information which at some
pomt of time or the other was available in the records of the govemment, should
continue to be available with the concerned department unless it has been
destroyed i accordance with the rules framed by that department for destruction of
old record. Therefore, whenever an mformation is sought and 1t 1s not readily
avallable, a thorough attempt needs to be made to search and locate the information
wherever it may be avatlable. It is only in a case where despite a thorough search

and inquiry made by the responsible officer, it is concluded that the information

WP C) 366072012 ' Page 4 of 7




sought by the applicant cannot be traced or was never available with the

government or has been destroyed in ‘accordance with the rules of the concerned

department that the CPIO/PIO would be justified in expressing his inability tc
provide the desired information. Even in the case where it is found that the desired

information though available in the record of the government at some point of time.
cannot be traced despite best efforts made 1 this regard, the department concerncd
must necessarily fix the responsibility for the loss of the record and take |
appropriate departmental action against the officers/ ofticials responsible for loss of
the record. Unless such a course of action is adopted, it would be possible tor any
department/ office, to deny the information which otherwise is not exempted from
disclosure, whercver the said department/ office finds it inconvenient to bring such
information into public domain, and that in turn, would necessarily defeat the very
objective behind enactment of the R{ght to Information Act.

8. Since the Commission has the power to direct disclosure of information
provided, 1t 15 not exempted from such disclosure, it would also have the
jurtsdiction to direct an inquiry mto the matter wherever it 1s claimed by the
PIO/CPIO that the information sought by the applicant is not traceable/ readily
traceable/ currently traceable. Even in a case where the PIO/CPIO takes a plea that
the information sought by the applicant was never available with the government
but, the Commussion on the basis of the material avatlable to 1t forms a prirna facie
opimion that the said information was in fact available with the government, 1
would be justified in directing an inquiry by a responsible officer of the
department/ office concerned, to again lbok into the matter rather deeply and verifv
whether such an information was actually available in the records of the
government at some potnt of time or not. After all, it 1s quite possible that the
required mformation may be located if a thorough search 1s made 1in which event. i

could be possible to supply 1t to the applicant. Fear of disciplinary action, against
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the person responsible for loss of the information, will also work as a-deterrence
agalnst the willful suppression of thé information, by vested interests. It would also
be open to the Commission, to make an inquiry itself instead of directing an mquiry
by the department/ office concerned. Whether in a particular case, an inquiry ought
to be made by the Commission or.by the officer of the department/ office
concerned 18 a matter to be decided by the Commission in the facts and
circumstances of each such case.

9. In the case before this Court, as noted earlier, the PIO, who appeared betore
the Commussion and admitted that the photocopy of the report made available to
the Commussion was signed by the concerned Joint Secretary and Director at the
relevant time. Prima facie, they would have signed the documents only if they had
reccived either the original report or its copy. The endorsement made on the cover
of the documents would show that the report/ copy on which endorsement was
made was signed by the Secretary, Toﬁfism, Government of Kerala. Had a
thorough inquiry been made by inquiring from the concerned officer to find out as
o where, when and 1n what circumstances they had signed the documents, 1t could
have been possible to locate the report in the records of the government.

0. For the reasons stated hereinabove, I find no merit in the writ petition and
the same 1s hereby dismissed. The interim order dated 1.6.2012 stands vacated. In
my view, the inquiry conducted by the petitioner in compliance of the order passed
by the Commission on 17.4.2012 was not at all satisfactory. It 1s, therefore,
directed that a thorough and meaningful inquiry in terms of the provisions of the
directions ot the Commission be carried out by an officer not below the rank of a

Joint Secretary to the Government within eight weeks from today and a copy each

of the said report shall be provided to the Commission as well as to the respondent

betore this Court.
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1. . T{he petltroners are drrected {o crrculate a copy of this order to all the
CPIOS/PIOS of the Government of Indla and other Public Authorities, within four

_..-—---—-———-"—""‘—"7‘
weeks for mermatron and guldance N
- T‘here shall be no orders as to costs
' ' S & | 3_
V.K. JAIN, J
SEPTEMBER 13,2013/ra .
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